
COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON-D.C. 20548

B-212117 July 19, 1983

The Honorable Christopher H. Sinth. ,

Member, United States House
of Representatives -

402 East State Street :- 'a
Trenton, New Jersey 08608 t

Dear Mr. Smith:

-Vii -letter'%is' Sinrease to yoursi dated June.,8, 1983,
on behaff'1of a constituent, who is a meme6~r of he'Army
Reserve>, and who' has requested our off'icial opinion concerning
the legality of witiholding social security taxes from the pay
of military reservists if they have already paid the full
amount'dlf those taxes for the year on wages received from
nonmilitary sources.

\Sth'Offici ̂alldecisions injp~eci'fic-cases v. the
withholding offFeder l.-taxMe s C"1 ncome, andkttie? ymeTt of
claims orfFederalktax refunds-, .ASre`primarily.;nattrsreserved
for determinatibon'. y'ithe 'Dap' ment of thet.TreasurylIiiternal
RevenueAfSd rvierandTare not'7wAthin 'our, jutisdictiioh, See,
e.g.,, Matter~of.ar-tip58Co. Gen. 528 (1 7 )9t Q mp.
Gen. 420, 424 (1973);h'14nd-26 UIS`C. 7801; 7802. However, at
your request:'we 2eviewied the '4licable laws and, regulations
and we conclude that the .witfAo ding of social Aecurity taxes
from active duty- military basic pay in thecircumstances
described is consistent with the governing" provisions of law.

-. FederaltInsuranc'eibutions AVtas amended-and
as 'currently 4codifitd-in sections 3101 through 3126 of
title&26 of the Unitd~1States Code, requires the withholding
of social securityrtaxes from the wages-of'employees who are
covered by Federal hospital insurance; or by Federal old-age,
survivors, and disability insurance; or both. Section 3101
establishes the applicable tax rates on wages for each type of
insurance coverage. These rates are applied to t~ie emoloyee's
wages and the appropriate amount is to be withhel5 by the
employer.

A wcontribution and benefit Sais ser is established yearly
under section 230 of the Sdcial Security Act (42 U.S.C4 430).
The base amount for 1983 is $35,700.' Under 26 U.S.C.
3121(a)(1) an employee is not subject to social security tax
withholdings on wages paid "by an employer during the calendar
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yea inexcess t 'Kof that"1ear!%se amount,. i'r(Emiph sts on the

sirtad~~~d.).': 1hu 9 i f Virndiiu: l-,2D mo re

separ4 , oyers iKn~thfe .co'rse; - ch' -ea enempl yer mus

wi'thholdtbd'ial sec-ur- rtmtaxS r;Eo w

ihditiaalA;P. p t&2t em a x m ubaseY amouht, &9ithouy4regajrd; to

h 6ind ''hhe d'fbvE~h~ev'othdrl employetSw

However ;$n629 .S.C. 64^1:3{~c1SrOV cdes2 4 a2f~i- 6"Syaretion9V.f anL
emp .e'.x $ivingwagssf orom more- t tonetp*ernployer1 $gi.ur~ing ain r~~~~6 resuitBaAt , e"','

caa'entAWa NE ,"l~this~r~esatl ffl in',,the wtthholdtn 'f soc ial >
secureitytaxesving anaggregatQ sum
paymit tlidd ebaseiaidounta'for tit9&ea+,theth$eindiVidual

is agfigril~ieBtohave the& excess withholdings credited against
any /Fgderal~in'come taxes owed, and to.ctaimna monetary rufund

of anyl bindetremaiflifl9 Regulations ofithe Int'ernal Revenue

s titce contained in' tit'l'e 26 of the Code of. ,Federl

Re g ftltions are consistent with these governing provisions of

statute. See 26. C.F.R. 31.3121(a)(1i-1 *and 31.6413(c)-1.

canec-uriity extended o.acontribuCory.

o me of e tTformed rvics'nan'ua'y 1', 1957,

throug~'the amendm;nt of&thtthe'ci al curi Act and the

*Fed~n Insuance-, Contr os' t b'y Public La wX881, 8t4th

dC~ss, Augustt6,u 9 ch. 837,30 Stat.W'857. The

Federl Irisur 's ContqributionS A0ictsinbw defines fIittry
fse~rv~i~t isncladitnavtserviceresdtvist,. asjepl oymWnt" for

purposes St the act. S9ee 6tSC3121Tf) a'd~ ff Y.<If o

addri h flativduty basic pay is degfined as&fconsftiTu;ng
"wage~~ " excnlctividetofu dtyd@Resettk9&Weeke ndtdt ill pay

s~d a tr, moz-.>ntsE payabiendert the militaryl p . nd

aVlol(nwc~eAlft ¶S dee*2fs 6 $ EfCNi21.( i) ( 2 ) XNO3 provision

.~xernms>9J ttetf~iritatiwry and navl t1v ice stlenPlOYers", from

viththoldin&stdi security taxes;from the active daty;basic
pay a bservic mberson accou& t of a members oueside

private't'empeoymve. TtiSeVery. servicemember sAactive duty

basi >a'. ssbic to.oiai:;e'_ r t ac:Qithfioldirigs

iio withstanding anytpt!Wate e'mApioymei tt~a member may have in
the,^ ar in wh't ch the -ctive duty ic perfoi ed 'This includes

membersofithe4-Army2Re'ady Reserve who "are requir'ed Lnder

ioUts;cS.'C.-27O'^8'it pdrfo'rM a minimum of 2j'weeks' active duty

each'5year in Ad-ittion to periodic inactive duty training

drills throuighd6Cd the year. In the event the service

member's aggregate social.security tax, withholdings exceed the

contributions p'ayable on the social security "base amount' in

any given year because of other employment, the member's

recourse is to claim an income tax credit or a refund in the

same manner as any other taxnaver in that situation.
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Thus, it appears that social security taxes are besing
withheld frOm the active duty basic paynof your constiltuent
in the manner prescribed by law, a3 discussed above.

We t-rySt th is will serve the putpose of your inquiry.

Sincerely yours,

cL to Comp 11er General
of the United States
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